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BRIEF OF APPELLANT
COMES NOW the Petitioner/Appellant, RICHARD D. PRICHARD (hereafter,
"Petitioner"), and pursuant to Section 34A-2-801(3)(c)(ii), and Rule 24, Utah Rules of Appellate
Procedure, submits the following Brief of Appellant:
JURISDICTION OF APPELLATE COURT
Section 34A-1-303(6) UCA permits the appeals of decisions of the Utah Labor
Commission Appeals Board to be made directly to the Utah Court of Appeals. Section 34A-1303(6) which provides in pertinent part: "If an order is appealed to the court of appeals after the
party appealing the order has exhausted all administrative appeals, the court of appeals has
jurisdiction to (a) review, reverse, remand, or annul any order of the commissioner of Appeals
Board

"
Additionally, Section 78-2a-(3)(2), UCA provides in pertinent part: (2) The Court of

Appeals has appellate jurisdiction, including jurisdiction of interlocutory appeals, over (a) the
final orders and decrees resulting from the formal adjudicative proceedings of state agencies or
appeals from the district court review of informal adjudicative proceedings of agencies...."
STATEMENT OF ISSUES PRESENTED FOR REVIEW
A. Did the medical panel impaneled in this case fail to adequately evaluate the medical
aspects of the Petitioner's claim, and/or fail to properly evaluate the Petitioner's residual
functional capacity?
B. Did the ALJ assigned to this case fail to properly analyze the Petitioner's claim
according to the requirements of Section 34A-2-413(l), UCA and R610-1-10-D, Utah Rules of
1

Administrative Procedure.

CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES AND RULES
A. Section 34A-2-413(l), UCA provides:
"(l)(a) In cases of permanent total disability resulting from an industrial accident,
or occupational disease, the employee shall receive compensation as outlined in this action,
(b) To establish entitlement to permanent total disability compensation, the
employee has the burden of proof to show by a preponderance of evidence that:
(i) the employee sustained a significant impairment of combination of
impairments as a result the result of the industrial accident or occupational disease that gives rise
to the permanent total disability entitlement;
(ii) the employee is permanently totally disabled; and
(iii) the industrial accident or occupational disease was the direct cause of
the employee's permanent total disability
( c ) to find an employee permanently totally disabled, the commission shall
conclude that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of impairments that
limit the employee's ability to do basic work activities;
(iii) the industrial or occupationally caused impairment or combination of
impairments prevent the employee from performing the essential
functions of the work activities for which the employee has been
qualified until the time of the industrial accident or occupational
disease that is the basis for the employee's permanent total disability
claims; and
(iv) the employee cannot perform other work reasonably available taking
into consideration the employee's age, education, past work experience,
medical capacity, and residual functional capacity.
( d ) Evidence of the employee's entitlement to disability benefits other than
those provided under this chapter and benefits other than those provided under this chapter and
Chapter 3, Utah Occupational Disease Act, if relevant may be presented to the commission, but
is not binding and creates of presumption of an entitlement under this chapter and Chapter 3,
Utah Occupational Disease Act."
Utah Code Ann. Section 34A-2-414 states in relevant part:
"(l)(a) In cases of permanent total disability resulting from an industrial accident
or occupational disease, the employee shall receive compensation as
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outlined in this section,
(b) To establish entitlement to permanent total disability compensation
the employee has the burden of proof to show by a preponderance of
evidence that:
(i) the employee sustained a significant impairment or combination of
impairments as a result of the industrial accident or occupational
disease that gives rise to the permanent total disability entitlement;
(ii) the employee is permanently totally disabled; and
(iii) the industrial accident or occupational disease was the direct
cause of the employee's permanent total disability.
• ( c ) To find an employee permanently totally disabled, the commission shall
conclude that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of impairments that
limit the employee's ability to do basic work activities;
(iii) the industrial or occupationally caused impairment or
combination of impairments prevent the employee from
performing the essential functions of the work activities for
which the employee has been qualified until the time of the
industrial accident or occupational disease that is the basis
for the employee's permanent total disability claim; and
(vi) the employee cannot perform other work reasonably available
taking into consideration the employee's age, education, past work
experience, medical capacity, and residual functional capacity."
R610-1-10-D defines "other work reasonably available: for purposes of permanent total
disability as:
"1. Other work reasonably available: Subject to medical restrictions and other
provisions of the Act and rules, other work is reasonably available to a claimant if such work
meets the following criteria:
a. The work is either within the distance of the claimant's community
would consider to be typical or acceptable commuting distance, or is
within the distance the claimant was traveling to work prior to his or
her accident;
b. The work is regular, steady, and readily available; and
c. The work provides a gross income at lease equivalent to :
(1) The current state average weekly wage, if at the time of the
accident the claimant was earning more than the state average
weekly wage then in effect; or
(2) The wage the claimant was earning at the time of the accident,
if the employee was earning less than the state average weekly
wage then in effect."
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STATEMENT OF THE CASE
This Petitioner for Review seeks a review of a decision of the Labor Commission of Utah
affirming the original Findings of Fact, Conclusions of Law and Order of Administrative Law
Judge, Deidre Marlowe, essentially finding that the Petitioner was not permanently and totally
disabled as the result of a work injury sustained by him when he attempted to lift a box from the
floor onto a shelf containing a microwave oven accident while employed at a K-Mart store in
Logan Utah on June 7, 2000.
The final decision or order for which this Petitioner for Review which this motion for
review was an Order entitled "Order by Labor Commission Affirming ALJ Findings" under the
signature of Shrrie Hayashi, Utah Labor Commissioner, and dated October 31, 2007.
This Petition for Review was filed November 19, 2007.
Prior to his injury, the Petitioner had worked at various K-Mart stores for over 18 years.
(R-00150,Pagel4,line45)
The Petitioner sustained an industrial injury on June 7, 2000, when while lifting a boxed
microwave weighing about 40 lbs. from off the floor to place on the shelf at the Murray K-Mart
at 700 West and 4610 South at which he worked on June 7, 2000 he heard and felt a "pop" in his
low back and felt immediate low back pain. At that point in time he was the manager of the KMart store located in Murray, Utah. (R-00150)
The parties stipulated that at the time of the injury he qualified for a weekly compensation
rate of $443.00, then, the maximum average weekly wage rate. (R-00105)
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The Petitioner was taken to St. Mark's Hospital where an MRI showed a large Grade III
disc herniation at L4-5 and multilevel degenerative disc changes (R-00150, MRE at 14)
(Hereafter Record 00150 will refer to the Medical Record Exhibit designated MRE at the
appropriate page number of that exhibit.)
Another MRI was taken on October 10, 2000 which showed a central protruded disc at
L4-5 with moderate spinal stenosis probably caused by scar tissue, and also a similar disc
protrusion at L5-S1 (MRE at 42)
The Petitioner underwent a CT scan which revealed a moderate sized central disc
protrusion at L5-S1, with annular tears. (MRE at 48)
Dr. Bruce Newton, M.D. rated the Petitioner with a 10% whole man impairment.(MRE
at 12)
Dr. Charles Bova began treating the Petitioner in March, 2001 and recommended steroid
injections and physical therapy. He also put the Petitioner on Oxycontin and other medications
and administered steroid injections, which provided some relief. He was also provided with a Vlok brace. (MREat.64)
The Petitioner underwent a microdiscectomy performed by Dr. Brent Felix, M.D. on
August 21, 2000. (R-00150, at Page 8 lines 6-18)
The surgery was not helpful, and he was diagnosed with a "failed back syndrome. He
continued to suffer from low back pain. He has problems related to low back pain, mobility, and
has permanent restrictions relating to length of time he can sit, stand, and his ability to bend,
stoop, and lift, and has been on medications since. (R-00150, at Page 7, lines 1-25)
Following a period of recovery, Mr. Prichard was rated with a 10% whole man
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impairment resulting from the industrial injury. (R-00106)
The Petitioner did not thereafter return to light duty work, and has not worked since
August 23, 2000. (R-00105)
Dr. Felix released the Petitioner to light duty work for four hours per day only, and with
alternative sitting/standing of no longer than 10 minutes at a time. He was limited to lifting no
more than 20 lbs, and no repetitive bending, lifting, or twisting. (MRE at 26)
Dr. Charles Bova provided the following work restrictions to the Petitioner by a report
dated January 17, 2002: he was to be limited in sitting, standing, bending, stooping, twisting,
and Dr. Bova stated he was not capable of working a full time in a primarily seating position with
the option to stand at needed. Dr. Bova opined, therefore, that the Petitioner be considered
totally disabled. (MREat.75)
Dr. Jeff Chung evaluated the Petitioner on August 29, 2001, who acknowledged he was
suffering from a failed back syndrome, and which suggested that the Petitioner was not
malingering, suffering from hysteria, or conversion disorder or symptom magnification. (MRE at
153) Dr. Chung rated the Petitioner with a 13% whole man impairment, giving consideration of
both the back pain and leg radiculopathy. (MRE at 155)
Dr. Chung further opined that the majority of Mr. Prichard's current symptoms are
directly related to his 6/07/00 industrial injury. (R-00014)
He further stated in his report dated 8/29/01 that "(g)i y e n Mr. Prichard's current
complaints of severe pain and discomfort in the low back and his current physical examination, I
believe the likelihood of Mr. Prichard ever finding work in a competitive job market regardless
of future work & activity restrictions accommodations is extremely low. Mr. Prichard most
6

likely will require total permanent disability." (R-00016)
In his IME Report dated 11/26/02 Dr. Scott Knorpp said: "stating the obvious, Mr.
Pochard's overall functional status and even pain perceptions are likely to continue for the
foreseeable future." (R-00027)
He went on: "I harbor some concerns that Mr. Prichard's presentation today (replete with
nonorganic findings) does not auger well for this gentleman's return to productive employment
unless or until contributory and potentially supportive social elements are removed." (R-00030)
Dr. Scott Knorpp, the IME doctor in this case, evaluated the Petitioner and concluded
also, along with Dr. Chung, that was suffering from a failed back syndrome, but concluded the
failed back syndrome was associated with symptom magnification. He felt, therefore, the
Petitioner could return to work, because he felt the Petitioner was not putting forth a valid effort
during the functional capacity evaluation. (MRE at 198) The decision that Petitioner could return
to work apparently was based upon Petitioner's alleged signs of symptom magnification, not on
any objective tests to determine residual functional capacity.
Dr. John Barbuto, another IME doctor, evaluated the Petitioner on December 12, 2002,
and while noting the clear disc herniations, felt that nevertheless the Petitioner was exhibiting
"excessive pain" melodrama during the examination. (MRE p. 204, 209) He did not opine as to
the Petitioner's ability to engage in work activity at any level.
Dr. Charles M. Bova, M.D. a spine and sports medicine specialist, found Mr. Prichard
totally disabled for any occupation. See Physician's Statement of Disability, dated 01/13/02
(R-00032, and 00033)
In a Functional Assessment dated 01/17/07 Dr. Charles M. Bova gave Mr. Prichard the
7

following limitations: 'limited sitting, standing, bending, stooping, twisting." and noted "Patient
is totally disabled. Not currently capable of performing any full time work." (R-00034)
The Petitioner's present physician is Dr. Daniel Bender who lives in Florida where the
Petitioner presently resides. Dr. Bender has diagnosed the Petitioner with chronic low back and
secondary depression. He is prescribing Oxycontin and other medications. (ME p. 221) The
Petitioner presently takes 40 mg. Oxycontin three times per day, Neurontin, 800 mg.2 times per
day for breakthrough pain, Theragesic, a duragesic transdermal patch, Tisdone, and Lexapril, an
antidepressant. He also has been administered nerve blocks. On December 21, 2003, the Doctor
Bender recommended the following work restrictions: no lifting more than 10 lbs, no standing
longer than 30 minutes at a time, no sitting more than 30 minutes at a time, no bending, stooping,
squatting, and the need for frequent lying down lie down frequently. Considering these
restrictions, Dr. Daniel H. Bender opined that Mr. Prichard has not and should not be engaged in
the workforce and is very limited in his activities.. (MRE at 231c & 23 Id)
The Petitioner was also seen by Dr. Steven J. Melilli, a Chiropractic Physician, and in a
letter report dated January 13, 2004 he described a diagnosis, treatment plan, and prognosis, and
opined following the report that given his opinion, Mr. Prichard was not a likely candidate to
return to gainful employment. ((MRE at 284)
The Petitioner has sought and is receiving Social Security Disability Benefits. He was
found by the Social Security Administration to be unable to engage in any meaningful gainful
employment and has been found to be disabled as August 21, 2000 the date he underwent surgery
for his lumbar spine and back problems. The finding of disability by the Social Security
Administration was directly related to his low back pain and he was deemed to have become
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disabled 08/21/00, the date of his low back surgery. (R-00031)
It is also noted in its Interim Findings of Fact and Conclusions of Law dated March 5,
2005, the ALJ stated: "The preponderance of the medical evidence shows that the Petitioner is
unable to work. Drs. Bova, Jeff Chung, and Bender all agree the Petitioner's work restrictions are
severely limiting and that he cannot work due to his back injury." The matter, however, was sent
to a medical panel because of Dr. Knorpp's conflicting medical opinion. (R-00066)
The Petitioner was seen by a medical panel consisting of Dr. Madison H. Thomas,
M.D.,Chair, and doctors Burgoune and Momberger. (R-00072-00075)
The panel felt that the Petitioner should reduce the use of narcotic medications (as had
been suggested by Dr. Scott Knorpp) and get into a rehabilitation program. (R-00075)
The medical panel conditioned its report on the following: It had only seen the Petitioner
one time, and felt limited by the single visit, and stated it could not make a definitive suggestion
with just one visit. (R-00072)
On June 27, 2005, following the death of Dr. Thomas, Dr. Momberger was appointed
Chair by the ALJ and asked to quantify the light-to moderate physical work restrictions it
suggested could be performed by the Petitioner.(R-00090-91)
The panel then opined that the Petitioner's work restrictions were in the light to moderate
range, and Dr. Momberger, stated that the "light to moderate" range was based upon the
American Medical Association's publication, entitled Disability Evaluation. This meant, in the
chair's opinion, that the Petitioner was capable of carrying up to 35 lbs., and lifting or carrying
frequently up to 18 lbs. And constantly lifting or carrying up to 9 lbs. He did not, however, opine
and to the persistency of such activity, or whether Mr. Prichard was capable of carrying out such
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activities for a normal 8 hour work day. (R-00095)
In contrast, the Respondents called K. Dirk Evertsen, and Rehabilitation Specialist to
testily at the hearing, and who also prepared a written report which was introduced at the hearing
as an exhibit dated November 20, 2003. (R-00048)
In that report Mr. Evertsen noted that Mr. Prichard was reporting pain radiating in his low
back, from his mid-back to his tail bone. He reported using a cane when walking. He struggled
with anxiety and depression arising out of his disability. He also reported that Dr. Bender his
Florida doctor, had limited him to sitting 15-30 minutes at a time, standing 15-20 minutes at a
time, and no lifting at all. (R-00050)
Mr. Evertsen stated: "Due to his poor result, his aptitudes do not meet any of the sixty-six
Occupational Aptitude Patterns, OAPs, as established by the Department of Labor. This suggests
he has not ability to perform any type of employment." (R-00053)
He then quoted Dr. Chung's report who stated that Mr. Prichard has less than a 1%
chance he will improve to where he can find competitive work or get off medications."
(R-00054)
He noted, however, that Dr. Knorpp stated that Mr. Prichard "fails eight symptom validity
profile measures suggesting he has evolved the learned illness behavior of symptom
magnification syndrome." (R-00054)
He also noted that Dr. Barbuto made a number of comments that question the validity of
Mr. Prichard's conditions. He said the has a very obvious biopsj/chosocial syndrome. He said he
has obvious excessive pain behaviors." (R-000054)
Then Mr. Evertson stated: "My experience has been that there are very few injured
10

workers that cannot return to work if they desire. With today's labor market and the
accommodations that are possible, almost anyone who wants to work can find employment."
(R-00057)
He then stated: "Mr. Prichard suffers from pain. That cannot be denied. Whether it is so
severe to eliminate the possibility of returning to work, I cannot say. However, so long as he
deals with his pain and maintains the self perception that he has, I feel that he will not return to
work." (R-000057)
Mr. Evertsen then stated in his report that there are "positions available in the local
market that would allow him to perform sedentary or modified light duty work. Those would
seem to be something that he could handle. Yet, his description of his limitations and need to
move about regularly and even lie down would make placement extremely difficult although not
necessarily impossible. The presentation he made during his deposition would suggest he could
handle such a job. (R-00054) Yet reaching such a conclusion and accomplishing it are two very
different things. (R-00058) The administrative law judge in rendering her Findings of Fact and
Conclusions of Law concluded that Mr. Prichard's efforts in the vocational evaluation by Mr.
Evertsen, to be inconsistent with his training and vocational background, and therefore not
reflective of his actual vocational abilities. (R-00107)
While the ALJ found that Mr. Prichard was unable to perform the functions of a store
manager, his previous relevant work, he was nevertheless had the ability to sit, stand and walk
alternately and was able to sit through both the hearing and the deposition. She further found
that Mr. Prichard was able to lift up to 35 lbs occasionally and 18 lbs frequently. She found that
Mr. Prichard had a high level of education, and that he had previous experience in management,
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human resources and customer service. And that his medical restrictions did not prevent him
from returning to a light category of employment. The ALJ noted in her decision that Mr.
Evertsen identified in his testimony before her, employment which meets the Petitioner's
objective physical capacity, and which was reasonably available to him. (R-00108)
The Petitioner, Richard D. Prichard, was subsequently found by the Administrative Law
Judge not to be permanently totally disabled as a result of his industrial injury. (R-00108)
The ALJ also found that other work was reasonably available to him. Further, the ALJ
found that work which was deemed to be available to the Petitioner was within the distance that a
resident of the claimant's community would consider to be typical or acceptable commuting
distance, that the work available to him was regular, steady, and readily available, and that the
work provides a gross income at least equivalent to the current state average weekly wage.
(R-00109)
SUMMARY OF ARGUMENTS
A. The medical panel did not properly evaluate Mr. Prichard's residual functional
capacity.
1. The findings of the medical panel were not supported by any functional
capacity testing or results.
2. The medical panel did not explain the basis for its opinion.
B. The ALJ did not properly analyze Mr. Prichard's claim according to the requirements
of Section 34A-2-413(l) of the Act and associated Commission Rule R610-1-10-D.
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ARGUMENT
THE MEDICAL PANEL DID NOT
PROPERLY EVALUATE THE PETITIONER'S
RESIDUAL FUNCTIONAL CAPACITY
As rule of general construction, the ALJ must construe a statute 'liberally in favor of
finding employee coverage. Vigos v. Mountainland Builders, Inc., 2000 UT 2, Sec. 13, 993
P.2d 207.
The medical panel did not properly evaluate Mr. Pochard's residual functional capacity.
The findings of the medical panel were not supported by any functional capacity
testing or results.
A. When the Petitioner filed his Objections to the Medical Panel Report
on June 24, 2005, he asserted that the work restrictions should be considered in light of the whole
person, not solely the work activities related to the industrial accident. Secondly, he noted that
the Social Security Administration had found that the Petitioner was totally and permanently
disabled and unable to engage in any type of gainful employment as a result of his industrial
accident. While such a finding is not binding by statute upon the ALJ, there should be at least a
recognition of that SSA finding, and a discussion by the ALJ why the SSA findings should be
disregarded.
B More importantly, the Petitioner complains that there were no tests in
the medical records exhibit, nor references to any functional capacity reports by the medical
panel which would support their finding of his physical limitations and ability to perform with
those limitations for a eight hour work day.
13

Since both the Petitioner and the Respondent filed their objections to the medical panel
report, the burden then shifts to the Commission or the employer, to sustain the report by oral
testimony, and when this is not done, the report should not be considered as evidence.
Hackford v. Industrial Commission, 11 Utah 2nd 312, 358 P.2d 899 (1961)
THE ALJ FAILED TO ADEQUATELY
ANALYZE PETITIONER'S CLAIM
AS REQUIRED BY SECTION 34A-2-413(l),
UCA and ADMINISTRATIVE RULE 610-M0(D)
The medical panel did not explain the basis for its opinion.
A. The ALJ did not properly analyze Mr. Prichard's claim according to
the requirements of Section 34A-2-413(l) of the Act and associated Commission rules.
1. Section 34A-2-413(l)(d), UCA provides that the "employee's
entitlement to disability benefits other than those provided under this chapter....may be presented
to the commission, but is not binding, and creates a presumption to entitlement under this
chapter...." (Emphasis Mine)
2. While the ALJ found that the "jPetitioner received a Social
Security disability finding with payments beginning August 21, 2000 for his (work-related)
lumbar spine injury and back problems" (R-00106) the ALJ failed to discuss the presumption
created by the award of Social Security benefits, and why the presumption should be disregarded.
3. The best that can be said for the ALJ's analysis is that although
she found the Petitioner to have suffered a significant impairment as a result of the June 7, 2000
industrial injury, and following the injury was not able to fulfill his prior work-related activities
as a store manager for K-Mart due to his physical limitations on his ability to sit, stand, walk and
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lift, she nevertheless found the Petitioner able to other work reasonably available to him based
upon the testimony of Dirk E. Evertsen, the Vocational Rehabilitation specialist called to testify
at the hearing of this matter.
There are several difficulties with the ALJ's analysis of the facts as they related to the law
of the case.
The statute, Section 34A-2-413(l) requires the ALJ to make a finding that the employee
suffered a significant impairment or combination of impairments as a result of the industrial
accident that gives rise to total disability entitlement. This the ALJ found. (R-00107)
Secondly, the ALJ must find that the employee is permanently totally disabled. This the
ALJ found not to be the case.(R-00108)
Next, the ALJ must find that the industrial accident was the direct cause of the
employee's permanent total disability. This the ALJ found to be the case. (R-00107)
Before the ALJ can find the employee disabled she must find that the employee is not
gainfully employed. This she found to be the case. (R-00105)
Next the ALJ must find that the employee has an impairment or combination of
impairments that limit the employee's ability to do basic work activities. This she found to be
the case as well. (R-00107-00108)
Finally, the ALJ must find that the employee cannot perform other work reasonably
available, taking into consideration the employee's age, education, past work experience, medical
capacity and residual functional capacity.
The definition of this last aspect has been refined by R610-1-10-D1 which provides that
"other work reasonably available" means (a) work that is within the distance of the claimant's
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community would consider to be typical or acceptable commuting distance, or is within the
distance the claimant was traveling to work prior to his or her accident; (b) the work was regular,
steady and readily available, ( c ) the work provides gross income at least equivalent to the
current state average weekly wage if at the time the claimant was earning more than the state
average weekly wage then in effect.
The only evidence upon which the ALJ had to rely in which to reach her determination
whether these components were met was the testimony of the Vocation Rehabilitation specialist,
R. Dirk Evertsen, at the hearing.
There the specialist acknowledged that he based his determination of available work on a
20 lb. lifting limitation, and did not take into consideration Dr. Bender's lifting limitation of 10
lbs. Furthermore, Mr. Evertsen acknowledged that he did not ordinarily take into consideration
pain as a function of whether one could work or not, but acknowledged that Mr. Prichard's
description of pain and other limitations would make placement extremely difficult. He
acknowledged that a typical employer would likely not hire someone in Mr. Prichard's physical
circumstance.
Next, he acknowledged that he found 14 employment opportunities that he described as
having existed in Florida , but then later corrected his testimony to state these were jobs he found
within fifty miles of the Salt Lake metropolitan area, however at the time of the injury the
Petitioner lived in the Murray area within a short distance of his work. While he thought the
potential employers could accommodate Mr. Prichard's limitations he had not talked to any of
them to see if this were the case. (R-00151, Transcript, Page 63, lines 3-14) No mention was
made of jobs that might be available to Mr. Prichard in the N. Point Richy area of Florida..
16

Where there is a finding of disability by the Social Security Administration for the same
condition that resulted from the industrial accident, and where the period of disability begins at
the same time as the Petitioner's last work with his K-Mart employer and resulting surgery, there
arises a presumption of permanent total disability as a result of the work injury. It is then up to
the ALJ to explain why the presumption should be disregarded. In this case, the ALJ relies upon
the findings of the medical panel and upon testimony and findings of K.Dirk Evertsen.
The medical panel, without discussing how they reached their conclusions as to the
Petitioner's work restrictions, concluded that uthe petitioner's work restrictions resulting from
the industrial injury are light-to-moderate permanent restrictions." (R-00075)
When asked to clarify what he meant by "light-to-moderate" restrictions by the ALJ
following the medical panel report, Dr. Glenn L. Momberger stated: "I've tended to use the
Department of Labor Guidelines for job categorization. These can be found in the Disability
Evaluation, Second Edition, by Stephen Demeter and Gunner Anderson, published by the
American Demands of Work. We feel that the petitioner would fall into the light-to-medium
category, which means lifting and carrying up to about 35 lbs., frequently up to 18 pounds, and
constantly only up to 9 pounds. This could be done on a frequent basis, which means 34-66% of
the date or about 100 to about 500 (times) per 8-hour day." (R-00095)
The medical panel does not discuss how they reach the conclusion that the Petitioner is
capable of performing light-to-medium work activity for an 8 hour day, nor does the panel refer
to any functional capacity evaluation as a basis for their conclusion.
Furthermore, the Panel makes no reference to several statements in the medical record
exhibits that the Petitioner is required to lie down frequently during the work day. (e.g., MRI
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230, R-00058)
Similarly, the Vocational Rehabilitation specialist, acknowledged that while he believed
there were "positions available in the local (North Point Richy, FL) market that would allow him
to perform sedentary or modified light duty work, yet he acknowledged that (Mr. Pochard's)
description of his limitations and the need to move about regularly and even lie down, would
make placement extremely difficult, although not necessarily impossible." (R-000054)
CONCLUSION
There are several problems with the reasoning in the ALJ's decision in this case.
First, when it is clear that Social Security has found the Petitioner to be permanently
totally disabled due to his work-related back injury prior to the ALJ's decision, Section34A-2413(1), UCA creates a presumption of entitlement to worker's compensation benefits. There is a
burden then which shifts in favor of the Petitioner. While the ALJ is not bound by the SSA's
determination, at least the ALJ should be required to explain why the SSA's decision should be
disregarded. In this case, the ALJ relied on the medical panel report which suggested that the
Petitioner was capable of performing light-to-medium work. There is nothing in the medical
panel report, however, to explain how the panel reached this conclusion. Secondly, a
determination of residual functional capacity has several components, one of which was entirely
disregarded by the panel, and that is the component of "persistency". For example, neither the
panel, and to a lesser extent, K Dirk Evertsen, the Vocational Rehabilitation Expert, called by the
Respondents, failed to discuss the basis on which they concluded that the Petitioner could
perform work with restrictions for an eight hour day. (R-00107)
Mr. Evertsen did acknowledge, however, that, given Mr. Prichard's description of his
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limitations and the need to move about regularly and even lie down, would make placement
extremely difficult. There is nothing in Mr. Evertsen's report or testimony to indicate that he ever
contacted any potential employer's in the North Point Richy, Florida area and discussed with
them Mr. Prichard's limitations and need to lie down frequently to determine if they would
nevertheless consider him employable with them. All of this fails to adequately consider the
requirements of R610-1-10-D(l). (R-00151, Page 48, lines 4-13, page 49, linesl3-17)
At a minimum, this tribunal should order the matter sent back to the Labor Commission
to more fully consider Mr. Prichard's limitations and the issue of "persistency" to determine
whether he could perform sedentary or light work on a full time basis, and whether there are jobs
in the North Point Richy, Florida area would nevertheless be available to him.
DATED this3(y5ay of January, 2009.

DAVID K. SMITH, ESQ>
Attorney for Petitioner/Appellant
6925 Union Park Center, Suite 600
Midvale, Utah 84047
Telephone: (801) 566-3373
Facsimile: (801) 566-8763
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A.
STATUTES

A. Section 34A-2-413(l), UCA provides:
u

(l)(a) In cases of permanent total disability resulting from an industrial accident,
or occupational disease, the employee shall receive compensation as outlined in this action,
(b) To establish entitlement to permanent total disability compensation, the
employee has the burden of proof to show by a preponderance of evidence that:
(i) the employee sustained a significant impairment of combination of
impairments as a result the result of the industrial accident or occupational disease that gives rise
to the permanent total disability entitlement;
(ii) the employee is permanently totally disabled; and
(iii) the industrial accident or occupational disease was the direct cause of
the employee's permanent total disability
( c ) to find an employee permanently totally disabled, the commission shall
conclude that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of impairments that
limit the employee's ability to do basic work activities;
(iii) the industrial or occupationally caused impairment or combination of
impairments prevent the employee from performing the essential
functions of the work activities for which the employee has been
qualified until the time of the industrial accident or occupational
disease that is the basis for the employee's permanent total disability
claims; and
(iv) the employee cannot perform other work reasonably available taking
into consideration the employee's age, education, past work experience,
medical capacity, and residual functional capacity.
( d ) Evidence of the employee's entitlement to disability benefits other than
those provided under this chapter and benefits other than those provided under this chapter and
Chapter 3, Utah Occupational Disease Act, if relevant may be presented to the commission, but
is not binding and creates of presumption of an entitlement under this chapter and Chapter 3,
Utah Occupational Disease Act."

Utah Code Ann. Section 34A-2-414 states in relevant part:
"(l)(a) In cases of permanent total disability resulting from an industrial accident
or occupational disease, the employee shall receive compensation as
outlined in this section,
(b) To establish entitlement to permanent total disability compensation
the employee has the burden of proof to show by a preponderance of
evidence that:
(i) the employee sustained a significant impairment or combination of
impairments as a result of the industrial accident or occupational
disease that gives rise to the permanent total disability entitlement;
(ii) the employee is permanently totally disabled; and
(iii) the industrial accident or occupational disease was the direct
cause of the employee's permanent total disability.
( c ) To find an employee permanently totally disabled, the commission shall
conclude that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of impairments that
limit the employee's ability to do basic work activities;
(iii) the industrial or occupationally caused impairment or
combination of impairments prevent the employee from
performing the essential functions of the work activities for
which the employee has been qualified until the time of the
industrial accident or occupational disease that is the basis
for the employee's permanent total disability claim; and
(vi) the employee cannot perform other work reasonably available
taking into consideration the employee's age, education, past work
experience, medical capacity, and residual functional capacity."

R610-1-10-D defines "other work reasonably available: for purposes of permanent total
disability as:
"1. Other work reasonably available: Subject to medical restrictions and other
provisions of the Act and rules, other work is reasonably available to a claimant if such work
meets the following criteria:
a. The work is either within the distance of the claimant's community
would consider to be typical or acceptable commuting distance, or is
within the distance the claimant was traveling to work prior to his or
her accident;
b. The work is regular, steady, and readily available; and
c. The work provides a gross income at lease equivalent to :
(1) The current state average weekly wage, if at the time of the
accident the claimant was earning more than the state average
weekly wage then in effect; or
(2) The wage the claimant was earning at the time of the accident,
if the employee was earning less than the state average weekly
wage then in effect."

B.

MEDICAL PANEL REPORT

MADISON H. T H O M A S , M.D.
1 8 0 1 East 3 9 9 0 S o u t h
SALT LAKE CITY, UTAH 841 24

Deidre Marlowe
Admiritstfative~Law Judge
Labor Commission of Utah
P.O. Box 146615
Salt Lake City, UT 84114-6615
Date of Panel: 18 April 2005
Re:
Inj:
Emp:
LC#:

Richard D. Prichard
7 June 2000
K Mart
2003493

REPORT OF MEDICAL PANEL
A medical panel consisting of Drs. Glenn L. Momberger, Robert H. Burgoyne, and Madison
H. Thomas, with the latter as chairman, has evaluated the case of Richard D. Prichard, with
reference to an injury reported to have occurred on 7 June 2000.
The petitioner was initially scheduled at an earlier date, but it was delayed until the above date
to facilitate his working out his transportation arrangements to come to Salt Lake City.
The file made available to the panel was reviewed by the panel members. The history was
reviewed in detail with the petitioner, and he was examined by the panel members. Available
imaging studies were reviewed and current X-rays were secured.
AMA Questionnaire: Before being examined, the petitioner was given a slightly modified
AMA questionnaire regarding his pain or other problems related to the injury and asked to
circle the levels of severity with zero being no pain and ten being the most severe pain one
could imagine.
He circled a seven for the severity of pain at the present time and for how severe the pain is on
average. He circled a ten for how severe the pain is at its worst and circled a nine for pain
being aggravated by activity and for frequency of experiencing pain. He circled an eight for
pain interfering with walking one block and circled a four for pain interfering with lifting ten
pounds. He circled a seven for ability to sit for a half hour and a nine for ability to stand for a
half hour. He circled a six for pain interfering with getting enough sleep and an eight for pain
interfering with ability to participate in social activities and for interfering with daily activities.
He circled a seven for pain interfering with ability to travel up to one hour by car. He circled
a ten for having to limit activities to prevent the pain getting worse. He circled a six for pain
interfering with relationships with his family/partner/significant other. He circled a seven for
pain interfering with ability to do things around his house and for ability to write or type and
for ability to engage in sexual activities or for the way his mood has been in the past week.
He circled a seven for pain interfering with showering or bathing without help and ability to
dress himself and ability to concentrate. He circled a nine to indicate how anxious or worried
he has been in the past week because of his pain. He circled a six to indicate in the past week
how depressed he has been because of the pain. He circled a seven for how irritable he had
been in the past week because of the pain and an eight to indicate how anxious/worried he is
about performing activities because they might make his pain/symptoms worse.
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Re Richard D. Frichard

Pain Diagram: His pain diagram indicated aching and stabbing pain in the lumbar region,
extending over the right buttocks and to the right upper fourth of the right thigh.
Review of Injury: The petitioner reviewed details of how the injury happened. He was at
work on 7 June 2000 and was in the company of his boss. A box containing a 48-50 pound
microwave had been moved forward from its usual position to where it was sitting. There was
concern that customers might trip over the box and cause trouble for the company. The petitioner
bent over and lifted the box and as he turned he felt sudden severe pain in his low back. His wife
was available to drive him to the emergency room. The petitioner confirmed the sequence of
medical care which has been outlined in the Findings of Fact provided to the panel.
The petitioner recalled being given an outline for getting back to work, using limited hours and
restricting his activities considerably. However, he felt he could not manage that because of his
severity of pain. He has not worked since just before the operation on his back on 21 August
2000, an L4-5 disc excision, right sided. He recalled he was somewhat improved after the back
operation, but then the pain recurred and has persisted to the present time.
The petitioner recalled that before his operation, he had pain going down both legs to his feet, but
that the leg pain was improved by the surgery. He recalled that the V-lock brace has helped
somewhat, but it currently is broken and will have to be replaced.
Current Condition: His current attending physician is Dr. Bender, in Florida, who appears to be
concerned about trying to help get him to the best quality of life, although not hoping to get him
back to a pre-operative level. Previously Dr. Bova had worked with him, apparently in a similar
approach to various efforts. The petitioner is currently using a duragesic transdermal patch. He
takes Theragesic, Neurontin 800 mg twice a day, and an antidepressant which he believes
currently is Lexapril. At times his feeling of depression is better and sometimes it is worse. The
petitioner brought with him a statement dated 16 March 2005 from Dr. Bender, which has been
added to the file.
The petitioner contrasted his activities before the injury as including golf, snow skiing, etc.,
whereas now his activities are limited to watching television or movies and reading.
Past Health History: A review of his past general health indicates him to have been in generally
good health most of his life. He indicated that while in Logan, he fell on one occasion, and he
recalled his physician felt he had bruised a muscle. He took some ibuprofen but did not miss any
work from it. The petitioner indicated he had a good record working for K-Mart, with a history
of missing only two days of work in 18 years, prior to this current injury. He indicated his height
is 73 or 74 inches. His current weight is 245 pounds, which has increased moderately. He is right
handed. He uses no alcohol, except for rare champaign at New Year's. He began smoking in
high school, but has not smoked in the past 20 years. There is no family history of back injuries.
He indicated his grandmother lived to be 103 and his father to 84. He was born in West Palm
Beach and he has been married, with children 18 through 12 years of age. He has a bachelor's
degree in management, and he has worked for 20 years as a store manager, managing up to 120
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employees. He estimated his medications would cost him about $1000 per month, whereas his
current income is only about $1400 a month.
Examination: Focused examination revealed a man of about stated age who is moderately,
generally overweight. He walked with a cane in the right hand. He tends to walk more slowly
than average. He has a two-inch scar at the L4-5 midline level He pointed to the right lumbar
region as the site of his pain. He was wearing a right posterior patch.
The cervical spine showed normal range of motion. There were no symptoms on upward
traction, but compression showed pain as reported in the lower back.
He reported tenderness beginning in the midline at T10 and going downward through the lumbar
area. Forward bending was 22°, but extension was zero. Lateral bending to the left was 12° and
to the right 10°. Rotating to the right caused pain, reported on the left lower lumbar region.
There was tenderness over the right sciatic area. Straight leg raising, lying on his back resulting in
pain on the left at about 20°, with pain reported in the back and on the right also at 20°, which
|
was reported as being worse than the left pain. Movements of the hip caused inappropriate
responses. The knees appeared to be stable. On lateral movements in the feet, both left and right,
there were no symptoms. There was no abnormality of the popliteal space. Calf measured 39V2
on the left and 39 on the right.
Reflexes were 2+ and symmetrical at the biceps, triceps, and radial periosteals. Knee jerks and
ankle jerks were variably 2-3+. Sensory examination with the sharp object showed diminished
responses from the right iliac crest, going down the lateral aspect of the right side of the thigh,
calf, and foot.
TriAD Mini-Mental Examination: A TriAD Mini-Mental Examination was done and showed
good orientation data, good recall of the objects, good spelling of the word "world" backwards,
and repeating the objects afterwards. He named objects and repeated the sentence well and did a
three-stage command without difficulty. He wrote as a sentence, "I wish my wife were here."
His copying of the diagram was relatively good.
Review of X-rays: Imaging studies were reviewed in comparison with the current films.
The petitioner brought with him a statement by Dr. Bender, dated 16 March 2005, which has been
noted and added to the file.
Conclusions: We have used as a reference the Fifth Edition of the AMA Guide to Evaluation of
Permanent Impairment, as modified by the Utah 2002 Impairment Guides.
Assuming but not deciding that the petitioner was involved in circumstances as outlined, the panel
concludes in terms of reasonable medical probability as follows:
1)

The medical care and medications the petitioner has received since the injury have been
necessitated by the petitioner's industrial accident.
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F e: Richard D. Pochard

Future medical treatment which will be reasonably required in treating the petitioner's
problems resulting from the industrial injuries will include periodic follow-up by his
orthopedic surgeon, subject to the following comment.
Comment: It should be noted that the petitioner has a long history of hard work on his
jobs, so that he might respond to setting goals, eliminating narcotics, and decreasing other
medications to help him get off dead center and into rehabilitation and possibly job
specifications of a limited nature. However, it is entirely reasonable that a fusion
procedure will ultimately be required in an effort to limit his persisting severe symptoms,
although it is hard to make any firm predictions about the benefits to be achieved on a
single examination.

3)

The petitioner's work restrictions resulting from the industrial injury are light-to-moderate
permanent restrictions.
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Members of the panel will be willing to try to respond to any additional questions if this would be
useful.
Respectfully submitted,

MjWrt..

IAATWH^-/^, h

Madison H. Thomas, M.D
Panel Chairman

£ W0mS<x,9k!£>
Glenn L. MomcFrger, M.D.
Panel Member

*urgoyne$VI W
Panel Member
&

/

MHT.cswl8
Attachments: Dr. Burgoyne's report
Current X-ray report
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c.
OBJECTIONS TO MEDICAL
PANEL REPORT

DAVID K. SMITH, ESQ.
Utah State Bar No. 2993
Suite 600
6925 Union Park Center
Midvale, Utah 84047
Telephone: (801) 566-3373
Fax:(801)566-3373

Attorney for Applicant. RICHARD D. PRICHARD

BEFORE THE LABOR COMMISSION OF UTAH
Case No. 2003-493

RICHARD D. PRICHARD,

;

Applicant,

vs.

I

K-MART and/or SRS,

]

Defendants.

APPLICANT'S OBJECTIONS
TO MEDICAL PANEL REPORT

]

COMES NOW the Applicant, RICHARD D. PRICHARD, and submits the following
objections to the Medical Panel Report dated April 19, 2005 and submitted to counsel by letter
dated June 9, 2005.
The first question posed to the panel was whether in their combined opinion the medical
care and medications provided to the petitioner were necessitated by the petitioner's industrial
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accident. The panel concluded that they were. With this conclusion and result the Petitioner has
no objection.
The second question posed to the panel was what future medical treatment will be
medically required in treating the petitioner's resulting problems. The panel concluded with
reasonable medical probability that the treatment required would include periodic follow-up by
his orthopedic surgeon; however the panel added a post note suggesting the petitioner might
respond to setting goals, eliminating narcotic prescribed drugs and enter into a rehabilitation
program with possible job specifications of a limited nature. They also suggested, however that a
fusion might also be considered. The panel conceded, however, that such determinations were
hard to predict with only their single examination.
The Applicant suggests that the note should be disregarded since (a) the panel feels it
could not make a definitive suggestion with just one visit, and had deferred the decisions about
the Applicant's care to his treating physician in Florida. His treating physician, Dr. Daniel H.
Bender, is not presently of the opinion that Mr. Prichard is a candidate for a spinal lumbar fusion,
and further that such a fusion would not improve his medical condition.
Finally, the medical panel concluded that the Applicant's work restrictions resulting trom
the industrial injury are light to moderate work restrictions.
It should be pointed out that work restrictions must be considered in light of the whole
person, and the panel should have considered all conditions, not only the work-related injuries, in
determining the Applicant's ability to perform work.
Secondly, the Applicant is on Social Security Disability from injuries sustained as a result
of the work accident and has been since approximately February, 2001. While this is not
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determinative for purposes of workers compensation, it is instructive.
While the panel made this determinat'on, U does not npoear from the report the basis
upon which the panel concluded he was capable of light to moderate work. There is no
reference to permanent limitations, such as lifting, bending, stooping, squatting, etc.
Furthermore, he finds that he must lay down several times per day to relieve pressure on his back.
These factors do not appear to have been addressed by the panel.
I n fact, there does not appear to be any reference to any residual functional capacity upon
which to make a determination of work capacity. The panel felt he might be assisted by entering
into a rehabilitation program to determine possible job specifications "of a limited nature", but
let it at that.
While his treating physicians were hopeful he could return to gainful employment
following his first back operation, that hope was shattered by the failed back syndrome which
subsequently developed. This issue was not sufficiently addressed in the opinion of this writer.
It should be noted that Dr. Jeff Chung, his treating physician, noted with respect to work
restrictions in his August 29, 2001 report that as a consequence of the severe pain and discomfort
in his low back "the likelihood of his ever finding work in a competitive job market regardless of
future work and activity restrictions/accommodations is extremely low." The panel failed to
considered these conditions when rendering its opinions relative to his ability to engage in future
gainful employment activities.
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CONCLVSION
The opinions of the panel with respect to work restrictions, and ability to engage in
gainful work activity are not supported either b / the medical records, nor sufficiently developed
by the medical panel in its report and should be rejected.
DATED t h i s ^ p d a y of June, 2005.

)AVID K. SMITH, ESQ.
Attorney for Applicant
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MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Objections to
Medical Panel Report to the following interested oarties thiaaffi
as follows:

DEIDRE MARLOW
Administrative Law Judge
Labor Commission of Utah
Heber M. Wells Office Bldg., 3 rd Floor
P.O. Box 146615
160 East 300 South
Salt Lake City, Utah 84114-6615
MARK SUMSION
Richards, Brandt, Miller & Nelson
Attorneys at Law
50 South Main Street
Suite 700
P.O. Box 2465
Salt Lake City, Utah 84110

DA^Ib K. SMITH
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day of June, 2005, addressed

D.

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

UTAH LABOR COMMISSION
ADJUDICATION DIVISION
PO Box 146615
Salt Lake City, Utah 84114-6615
801-530-6800

RICHARD D PRICHARD,
Petitioner,

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER

vs.

Case No. 2003493

K MART,
Respondent

Judge Deidre Marlowe

HEARING:

January 20, 2004.

BEFORE:

Deidre Marlowe, Administrative Law Judge.

APPEARANCES:

Richard D. Prichard was represented by David K. Smith
Kmart, was represented by attorney Mark Sumsion

Richard D. Prichard filed an application for hearing on May 6, 2003 alleging an injury
date of June 7, 2000 and requesting permanent total compensation. The Respondents filed an
answer on June 3, 2003 admitting that Petitioner suffered an injury in the course and scope of his
employment as alleged, for which they have paid various benefits, but defending on the grounds
that Petitioner is not permanently and totally disabled. The parties stipulated that all appropriate
benefits have been paid up through July 25, 2002.
Findings of Fact and Conclusions of Law were issued on March 5, 2005 referring the
medical aspects of this case to a Commission medical panel. The panel issued its report on June
8, 2005 and it was forwarded to the parties via certified mail on June 9, 2005. The petitioner
filed a timely objection to the panel's report. The undersigned requested clarification of the
panel's report which was issued on August 15, 2005 and mailed to the parties via certified mail
on September 20, 2005. The petitioner filed a timely objection to the panel's report.
OBJECTIONS TO THE MEDICAL PANEL REPORT
Utah Code § 34A-2-601 contains the procedures for Labor Commission medical panels.
Section 34A-2-601(2)(d)(i) requires the ALJ to "promptly distribute full copies of the report...by
certified mail. . . ." Section 34A-2-601(2)(ii) and (iii) outline the objection process and state:
(ii) Within 15 days after the report described in Subsection
(2)(d)(i) is deposited in the United States post office, the following
may file with the administrative law judge written objections to the

report: (A) the applicant; (B) the employer; or (C) the employer's
insurance carrier.
(iii) If no written objections are filed within the period described in
Subsection (2)(d)(ii), the report is considered admitted in evidence.
It is clear from the above statute that the applicant has 15 days to file an objection to the
report's entry into the evidentiary record of the proceedings as failure to file an objection results
in the report's entry into the record. At that point, the preponderance of medical evidence must
still be considered in reaching the final determination.
The petitioner's objections go to the weight the report should be given, not to its
admissibility into the evidentiary record. Therefore, the medical panel report is admitted into the
record pursuant to Utah Code § 34A-2-601(2)(d).
FINDINGS OF FACT
Richard Prichard, hereinafter "Petitioner" was born on 10/1/59. The parties stipulated
that Petitioner's compensation rate is $433.00.
On June 7, 2000 the Petitioner was lifting a microwave oven up off the floor in the course
and scope of his employment when he heard a pop in his back and felt immediate pain. The
Petitioner sought treatment that day at St. Mark's emergency room.
An MRI showed a large Grade III disc herniation at L4-5 and multilevel degenerative
disc changes. ME p. 14. Steroid injections were tried without lasting success. Dr. Newton gave
the Petitioner a 10% impairment. ME p. 12. Petitioner underwent a microdiscectomy on
August 21, 2000. ME p. 274. The surgery relieved the Petitioner's pain significantly at first.
ME p. 21. However, in October 23, 2002 he was continuing to experience spasms in his back
and pain in his legs. ME p. 23. Another MRI was taken on October 10, 2000 which showed a
central protruded disc at L4-5 with moderate spinal stenosis which was probably mainly caused
by scar tissue; also a similar central disc protrusion at L5-S1. ME p. 42. Dr. Felix released
Petitioner to work light duty as of November 6,2000 with restrictions of 4 hours a day with
alternating sitting and standing, standing no longer than 10 minutes at a time, limiting lifting to
20 lbs., and no repetitive bending, lifting, or twisting. ME p. 26. Notes on November 30, 2000
showed no change in Petitioner's condition. ME p. 27.
The Petitioner did not return to work and has not worked after August 23, 2000.
The Petitioner underwent a CT scan which revealed a moderate sized central disc
protrusion at L5-S1, with annular tears. ME p. 48. Dr. Leslie Harris surmised that an
uncomplicated discectomy should result in limitations of lifting over 40 pounds frequently or
performing bending, stopping or lifting activities. He also recorded a 10% whole person
impairment. ME p. 50.
Dr. Charles Bova began treating the Petitioner in March 2001 and recommended steroid
injections and physical therapy. He also put the Petitioner on Oxycontin and other medications

and administered steroid injections, which gave some relief He also gave the Petitioner a V-lok
brace. ME p. 64.
Petitioner was evaluated by Scot Russell, Ph.D. June 27, 2001, who gave the green light
on the Petitioner's admission to a pain management program.
Petitioner was evaluated by Dr. Jeff Chung on August 29, 2001, who acknowledged his
condition of failed back syndrome, and who indicates that Petitioner did not show the appearance
of malingering, hysteria, conversion reaction or symptom magnification. ME p. 153. Dr. Chung
concludes that Petitioner has less than a 1% chance of having improvement in his symptoms to
the point of being able to find work in the competitive job market or weaning himself from
narcotics. ME p. 154. Dr. Chung believes a fusion surgery would only worsen the condition.
Dr. Chung rates the Petitioner with a 13% whole person impairment, which includes
consideration of both the back and leg radiculopathy. ME p. 155.
On January 17, 2002 Dr. Bova's restrictions were limited sitting, standing, bending
stooping, twisting and that he was not capable of working full time in a primarily seated position
with the option to stand if needed, in short, "pt is totally disabled." ME p. 75.
On November 26, 2002 Dr. Scott Knorpp evaluated the Petitioner and concluded that
Petitioner suffered failed back syndrome with symptom magnification syndrome. Dr. Knorrp
indicates that Petitioner is not getting any true benefits from his pain medications, and
furthermore that continued injections are not medically reasonable. Fusion surgery is
recommended against. In a subsequent report, Dr. Knorpp notes Petitioner's unwillingness to
put forth a valid effort during his functional capacity evaluation, and because of that there is no
sound medical foundation to introduce permanent physician imposed restrictions with regard to
work. ME p. 198. Dr. Knorpp opines that there is no medical reason that the Petitioner cannot
return to work.
Petitioner was independently evaluated by Dr. John Barbuto on December 12, 2002. Dr.
Barbuto notes the Petitioner has clear disc herniation, but also notes "obviously excessive pain
melodrama" from the Petitioner prior to and during the exam. Dr. Barbuto thinks the condition
is social posturing rather than a logical biological conclusion and diagnoses a biopsychosocial
pain syndrome. ME p. 204, 209. Also a 10% impairment rating is assessed. ME p. 211.
The Petitioner began seeing Dr. Daniel Bender in October 2003. Dr. Bender diagnosed
chronic low back pain and secondary depression, and prescribed ongoing Oxycontin and other
drugs. ME p. 221. He also administered nerve blocks. On December 21, 2003 Dr. Bender's
restrictions were given as: no lifting more than 10 pounds, no standing more than 30 minutes, no
sitting more than 30 minutes, no bending, stooping, squatting, and the need to lie down
frequently. ME p. 231. The January 24, 2004 restriction formindicates "unable to work." ME
p. 230.
Petitioner received a Social Security disability finding with payments beginning August
21, 2000 for his lumbar spine injury and back problems. He currently takes 40 mg. Oxycontin 3
times a day, Neurontin, Percocet for breakthrough pain, Tisdone, and Lexapril, an antidepressant.
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Madison H. Thomas, M.D. was appointed chairman of the Commission medical panel.
Joining him on the panel were Drs. Burgoyne and Momberger. The panel reviewed the medical
evidence and findings of fact and examined the petitioner. At the time of the panel evaluation,
the petitioner was using a duragesic transdermal patch, Theragesic and was taking Neurontin and
Lexapril. Upon examination, the panel noted "Movements of the hip caused inappropriate
responses." The panel agreed with Dr. Knorpp that the petitioner should eliminate the use of
narcotic medication and decrease his other medication and get into rehabilitation. The panel
opined the petitioner's work restrictions as the result of the injury are "light to moderate." Dr.
Momberger, who was appointed chairman upon the death of Dr. Thomas, clarified that light to
moderate was based upon an American Medical Association publication, Disability Evaluation.
This category is lifting and carrying up to 35 pounds, frequently lifting and carrying up to 18
pounds and constantly lifting and carrying up to 9 pounds.
Drs. Bova, Jeff Chung, and Bender all agree the Petitioner's work restrictions are
severely limiting and that he cannot work due to his back injury. However, both the Commission
medical panel and Dr. Knorpp are of the opinion that the petitioner has some symptom
magnification and is not completely incapacitated. The panel also reviewed all of the medical
opinions contained in the records when coming to their opinion regarding the petitioner's
physical capacity. The panel acted as a neutral examining expert with expertise in neurology and
orthopedics. Further, the determination of disability and ability to work is a legal not medical
determination and the preponderance of substantial evidence supports the finding that the
petitioner is not totally incapacitated as the result of his back pain although he does have some
restrictions on lifting, sitting, standing, bending, stooping squatting and climbing.
Dirk Evertson did a vocational evaluation of the petitioner. Mr. Evertson administered
various tests to the petitioner to test his aptitude and the scores were so low as to suggest no
ability to perform any type of employment, which is inconsistent with the petitioner's education
level and vocational background. The undersigned finds the petitioner did not give a valid effort
on the testing administered by Mr. Evertson and is not reflective of his vocational abilities. Mr.
Evertson also noted the petitioner sought assistance of vocational rehabilitation but requested
that he be able to do all of the testing lying down, which was not possible, so his request for
vocational assistance was declined for this reason.
The petitioner is not gainfully employed.
The petitioner has suffered a significant impairment as the result of his June 7, 2000
industrial injury. The petitioner's lumbar spine condition has been rated as a 10% whole person
impairment. Prior to the injury, the petitioner was able to perform his work related activities
without restriction. Following this injury, the petitioner has physical limitations on his ability to
sit, stand and walk and lift.
The petitioner's medical condition limits his ability to do basic work activities. The
petitioner's back condition limits the amount he can lift, the time he can sit and stand, and his
ability to climb, stoop and bend.
The petitioner is unable to perform his former work as retail store manager as the result
of the work related injury. The petitioner's job as a store manager required him to assist in

The petitioner is unable to perform his former work as retail store manager as the result
of the work related injury. The petitioner's job as a store manager required him to assist in
unloading trucks and lift items of stock, and to walk, stand, lift and carry beyond his current
physical restrictions.
The petitioner can perform other work reasonably available. The petitioner is now 46
years old and he possesses a bachelor's degree in business management. The petitioner has the
ability to sit, stand and walk alternately and was able to sit through both the hearing and the
deposition. The petitioner has the ability to lift up to 35 pounds occasionally and 18 pounds
frequently. The petitioner worked in management for Kmart supervising 80-90 employees and
running a large retail store. Prior to working for Kmart, the petitioner was in the military and
trained as an administrative specialist, running an academic library and maintaining classroom
materials, and as a heavy equipment operator. The petitioner possesses a high level of education
and a significant management background. The petitioner has not attempted to seek other
employment and both the medical panel and Dirk Evertson noted that the most significant
obstacle to the petitioner's return to employment was his perception of himself as disabled. The
petitioner's medical restrictions do not prevent him from working in a light category of
employment and he has significant education and experience in management to find other
employment in business management, human resources and customer service. Mr. Evertson
identified employment which meets the petitioner's objective physical capacity and is reasonably
available to him based upon his current skills and education level.
The petitioner is not permanently totally disabled as the result of his industrial injury.

PRINCIPLES OF LAW
Utah Code Ann. § 34A-2-401 provides that only those injuries arising out of and in the
course of employment are compensable under the Workers Compensation Act. Allen v.
Industrial Commission, 729 P.2d 15, 18 (Utah 1986), held the statute [current section 34A-2401] "...creates two prerequisites for a finding of a compensable injury. First, the injury must be
'by accident.' Second, the language 'arising out of or in the course of employment' requires that
there be a causal connection between the injury and the employment."
For an injury to be compensable under the Act, a petitioner must show by evidence,
opinion or otherwise that the stress, strain or exertion required by his or her occupation led to the
resulting injury or disability and in the event a petitioner cannot show a medical causal
connection, compensation should be denied. Allen v. Industrial Commission, 729 P.2d 15
(Utah 1986).
Utah Code Ann. § 34A-2-413 states in relevant part:
(1) (a) In cases of permanent total disability resulting from an industrial accident
or occupational disease, the employee shall receive compensation as
outlined in this section,
(b) To establish entitlement to permanent total disability compensation, the
employee has the burden of proof to show by a preponderance of evidence
that:
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(i) the employee sustained a significant impairment or combination
of impairments as a result of the industrial accident or occupational
disease that gives rise to the permanent total disability entitlement;
(ii) the employee is permanently totally disabled; and
(iii) the industrial accident or occupational disease was the direct
cause of the employee's permanent total disability.
(c) To find an employee permanently totally disabled, the commission shall
conclude that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of
impairments that limit the employee's ability to do basic work
activities;
(iii) the industrial or occupationally caused impairment or
combination of impairments prevent the employee from
performing the essential functions of the work activities for which
the employee has been qualified until the time of the industrial
accident or occupational disease that is the basis for the employee's
permanent total disability claim; and
(iv) the employee cannot perform other work reasonably available,
taking into consideration the employee's age, education, past work
experience, medical capacity, and residual functional capacity.
* * *

R610-1-10(D) defines "other work reasonably available" for purposes of permanent total
disability as:
For purposes of this rule, the following standards and definitions apply:
1. Other work reasonably available: Subject to medical restrictions and other provisions
of the Act and rules, other work is reasonably available to a claimant if such work meets the
following criteria:
a. The work is either within the distance that a resident of the claimant's community
would consider to be a typical or acceptable commuting distance, or is within the distance the
claimant was traveling to work prior to his or her accident;
b. The work is regular, steady, and readily available; and
c. The work provides a gross income at least equivalent to:
(1) The current state average weekly wage, if at the time of the accident the claimant was
earning more than the state average weekly wage then in effect;-or
(2) The wage the claimant was earning at the time of the accident, if the employee was
earning less than the state average weekly wage then in effect.
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CONCLUSIONS OF LAW
The petitioner suffered a compensable industrial injury on June 7, 2000 while employed
by the respondent, KMart.
The petitioner is not permanently totally disabled as the result of the June 7, 2000
industrial injury.
The petitioner's application for hearing is dismissed with prejudice.

ORDER
IT IS THEREFORE ORDERED the petitioner's application for hearing is dismissed with
prejudice.
DATED October _^_, 2005.

Deidre Marlowe
Administrative Lawr Judge
NOTICE OF APPEAL RIGHTS
A party aggrieved by the decision may file a Motion for Review with the Adjudication
Division of the Utah Labor Commission. The Motion for Review must set forth the specific
basis for review and must be received by the Commission within 30 days from the date this
decision is signed. Other parties may then submit their responses to the Motion for Review
within 20 days of the date of the Motion for Review.
Any party may request that the Appeals Board of the Utah Labor Commission conduct
the foregoing review. Such request must be included in the party's Motion for Review or its
response. If none of the parties specifically request review by the Appeals Board, the review will
be conducted by the Utah Labor Commission.
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CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the attached Findings of Fact, Conclusions of
Law, and Order, was mailed by prepaid U.S. postage on October /'] , 2005, to the
persons/parties at the following addresses:
David K. Smith
Attorney at Law
6925 Union Park Center, Suite 600
Midvale, UT 84047
Mark R. Sumsion
Richards Brandt Miller Nelson
50 South Main, 7th Floor
P.O. Box 2465
Salt Lake City, UT 84110-2465
UTAH LABOR COMMISSION
Clerk, Adjudication Division /
PO Box 146615
Salt Lake City, UT 84114-6615
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E.

MOTION FOR REVIEW

DAVID K. SMITH, ESQ.
Utah State Bar No.: 2993
Suite 600
6925 Union Park Center
Midvale, Utah 84047
Telephone: (801) 566-3373
Fax No.: (801) 566-8763
Attorney for Petitioner: RICHARD D. PRICHARD

BEFORE THE LABOR COMMISSION OF UTAH
Case No. 2003-0493

RICHARD D. PRICHARD,

)

Petitioner,

])

vs.

MOTION FOR REVIEW

]

K-MART,
Respondent.

COMES NOW the Petitioner, RICHARD D. PRICHARD, and respectfully files ths
Motion for Review to the Adjudication Division of the Labor Commission of Utah pursuant to
Section 34A-1-303, Utah Code Annotated.
DECISION OF THE ALJ
The Decision of the ALJ dated October 17, 2005, The Honorable Deidre Marlowe, found
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that while the Petitioner suffered a compensable industrial injury on June 7, 2000, while under
the employ of K-Mart, his injuries from the work accident were not totally disabling; hence, his
application for permanent total disability benefits should be dismissed with prejudice.
CONCISE STATEMENT OF FACTS
The Petitioner, Richard D. Prichard, born October 1, 195() (now 47 years of age)
sustained an industrial injury on June 7, 2000, when, while lifting a microwave at work from off
the floor in the scope and course of employment, he heard a "pop" in his low back and felt
immediate low back pain.
The parties stipulated that at the time of the injury he qualified for a weekly compensation
rate of $443.00, then the maximum average weekly wage rate.
The Petitioner was taken to St. Mark's Hospital, where an MRI showed a large Grade III
disc herniation at L4-5 and multilevel degenerative disc changes. (ME p. 14)
Steroid injections were attempted but provided no lasting relief
Dr Bruce Newton, M.D. rated the Petitioner with a 10% whole man impairment.(ME
p.12)
Another MRI was taken on October 10, 2000 which showed a central protruded disc at
L4-5 with moderate spinal stenosis probably caused by scar tissue, and also a similar disc
protrusion at L5-S1. (ME -.42)
The Petitioner underwent a CT scan which revealed a moderate sized central disc
protrusion at L5-S1, with annular tears. (ME p. 48)
Dr. Charles Bova began treating the Petitioner in March, 2001 and recommended steroid
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injections and physical therapy. He also put the Petitioner on Oxycontin and other medications
and administered steroid injections, which provided some relief. He was also provided with a Vlok brace. (ME p.64)
The Petitioner underwent a microdiscectomy on August 21, 2000. (ME p.274)
The Petitioner did not thereafter return to light duty work, and has not worked since
August 23, 2000.
Dr. Felix released the Petitioner to light duty work for four hours per day only, and with
alternative sitting/standing of no longer than 10 minutes at a time. He was limited to lifting no
more than 20 lbs, and no repetitive bending, lifting, or twisting. (ME p.26)
Dr. Charles Bova provided the following work restrictions to the Petitioner by a report
dated January 17, 2002: he was to be limited in sitting, standing, bending, stooping, twisting,
and Dr. Bova stated he was not capable of working a full time in a primarily seating position with
the option to stand at needed. Dr. Bova opined, therefore, that the Petitioner be considered
totally disabled. (ME p.75)
Dr. Jeff Chung evaluated the Petitioner on August 29, 2001, who acknowledged he was
suffering from a failed back syndrome, and which suggested that the Petitioner was not
malingering, suffering from hysteria, or conversion reaction or symptom magnification. (ME
p. 153) Dr. Chung rated the Petitioner with a 13% whole man impairment, giving consideration of
both the back pain and leg radiculopathy. (ME p. 155)
Dr. Scott Knorpp, the IME doctor in this case, evaluated the Petitioner and concluded
also, along with Dr. Chung, that was suffering from a failed back syndrome, but concluded it was
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associated with symptom magnification. He felt, therefore, the Petitioner could return to work,
because he felt the Petitioner was not putting forth a valid effort during the functional capacity
evaluation. (ME p. 198) The decision that Petitioner could return to work apparently was based
upon Petitioner's alleged signs of symptom magnification, not on any objective tests to determine
residual functional capacity.
Dr. John Barbuto, another IME doctor, evaluated the Petitioner on December 12, 2002,
and while noting the clear disc herniations, felt that nevertheless the Petitioner was exhibiting
"excessive pain" melodrama during the examination. (ME p. 204, 209) He did not opine as to
the Petitioner's ability to engage in work activity at any level.
The Petitioner's present physician is Dr. Daniel Bender wrho lives in Florida where the
Petitioner presently resides. Dr. Bender has diagnosed the Petitioner with chronic low back and
secondary depression. He is prescribing Oxycontin and other medications. (ME p. 221) The
Petitioner presently takes 40 mg. Oxycontin three times per day, Neurontin, 800 mg.2 times per
day for breakthrough pain, Theragesic, a duragesic transdermal patch, Tisdone, and Lexapril, an
antidepressant. He has also administered nerve blocks. On December 21,2 003, the doctor
recommended the following work restrictions: lifting no more than 10 lbs, standing no longer
than 30 minutes at a time, no sitting more than 30 minutes at a time, no bending, stooping,
squatting, and the need to lie down frequently. He found the Petitioner to be unable to be
gainfully employed. (ME p.230)
Indeed the Petitioner has sought and is receiving Social Security Disability Benefits. He
was found by the Social Security Administration to be unable to engage in any meaningful
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gainful employment and has been found to be disabled as of the last day he worked, August 21,
2000 for his lumbar spine and back problems.
It is also noted in its Interim Findings of Fact and Conclusions of Law dated March 5,
2005, the ALJ stated: "The preponderance of the medical evidence shows that the Petitioner is
unable to work. Drs. Bova, Jeff Chung, and Bender all agree the Petitioner's work restrictions are
severely limiting and that he cannot work due to his back injury." The matter, however, was sent
to a medical panel because of Dr. Knorpp's conflicting medical opinion.
The Petitioner was seen by a medical panel consisting of Dr. Madison H. Thomas, M.D.,
Chair, Dr. Burgoyne and Dr. Momberger.
The panel felt that the Petitioner should reduce the use of narcotic medications (as
suggested by Dr. Knorpp) and get into rehabilitation program.
The medical panel conditioned its report on the following: It had only seen the Petitioner
one time, and felt limited by the single visit, and stated it could not make a definitive suggestion
with just one visit.
On June 27, 2005, with the death of Dr. Thomas, Dr. Momberger was appointed Chair by
the ALJ and asked to quantify the light-to-moderate work physical restrictions it suggested could
be performed by the Petitioner.
The Panel then opined that the Petitioner's work restrictions were in the light-to-moderate
range, and Dr. Momberger, who was appointed chair following the death of Dr. Thomas, stated
that "light to moderate" was based upon the American Medical Association's publication,
Disability Evaluation. This meant, in the chair's opinion, that the Petitioner was capable of
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carrying up to 35 lbs, and lifting or carrying frequently up to 18 lbs, and constantly lifting or
carrying up to 9 lbs. He did not stipulate whether this meant he was capable cf that pctivity on a
full 8 hour work day.
The ALJ felt that the Petitioner demonstrated some symplom magnification, which the
ALJ believes supports a finding that the Petitioner is not totally incapacitated. Further, the ALC
cited the vocational evaluation performed by Dirk Evertson which suggested his aptitude and
scores were so low as to be inconsistent with he educational level and vocational background.
By the same token, the ALJ found that the Petitioner did suffer from a significant
impairment as a result of his June 7, 2000 industrial injury, which his lumbar spine condition was
rated at a 10% whole man impairment, and which rendered him incapable of returning to his
former relevant work as a retail store manager. The ALJ found that the Petitioner was able to
perform his work without physical limitations before his industrial injury, and following the
injury, he has physical limitations which impair his ability to sit, stand, walk and lift.
The ALJ also found that the Petitioner's medical condition limits his ability to do basic
work activities, and limits the amount he can lift, the time he can sit and stand, and limits his
ability to climb, stoop and bend.
Despite these limitations, the ALJ feels that the Petitioner is capable of performing a
light category of work, and that his past education and work history suggests there is work
available in the work force which he could perform which meets his objective physical capacity
and work skills, and education level.
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ARUGMENT
THE MEDICAL PEL REPORT FAILED TO PROPERLY
EVALUATE THE RESIDUAL FUNCTIONAL
CAPACITY OF THE PETITIONER

The medical panel, comprised of Dr. Madison Thomas, Glenn L. Momberger, and Robert
H. Burgoyne, met April 18, 2005. No mention is made in the report of any functional capacity
evaluation performed by the panel or to notes presented to the panel on his work capacity.
Nevertheless, the panel concluded the following:
A. That the medical care and medications Petitioner has received since his June 7, 2000
industrial injury were necessitated by the industrial accident.
B. Future medical treatment will be reasonably required in treating his problems resulting
from the industrial injuries, which include periodic follow-up by his orthopedic surgeon. "It
should be noted that the petitioner has a long history of hard work on his jobs, so that he might
respond to setting goals, eliminating narcotics, and decreasing other medications to help him get
off dead center and into rehabilitation and possibly job specifications of a limited nature.
However, it is entirely reasonable that a fusion procedure will ultimately be required in an effort
to limit his persisting severe symptoms, although it is hard to make any firm predictions about
the benefits to be achieved on a single examination." (Emphasis mine)
C. The petitioner's work restrictions resulting from the industrial injury are light-tomoderate permanent restrictions.
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The mental health evaluation performed by Dr. Robert H. Burgoyne, M.D., Psychiatrist,
as a part of the Medical Panel Report, found the Petitioner to be suffering fom Axis I, Pain
Disorder, chronic, associated with both psychological factors and a general medical condition
(307.89)
He opined that the psychological problems were not caused by the accident.
He suggested he taper off on the narcotics medication.
He felt the case should be settled so that "he can put all this behind him."
It is difficult, if not impossible, to ascertain how the medical panel arrived at its
conclusion that he was capable of performing light-to-moderate work activity, and there is some
suggestion in the medical panel report that a job rehabilitation program be entered into before he
begins work activity to enable him to begin to engage in some limited work activities, though the
type of limited work activities he might engage in are not spelled out by the panel.
The reports of Drs. Newton, Felix, Bova, Chung, and Bender all suggest limitations with
respect to standing, sitting, bending, stooping, and some suggest the need for working no more
than 4 hours a day with those restrictions and/or the need to lie down frequently. As a result, this
would likely exclude him from most, if not all occupations, in the light-to-moderate work
categories. This was neither addressed by the medical panel nor the ALJ in her Findings of Fact
and Conclusions of Law.
Objections to the Medical Panel Report were filed by both parties. The Medical Panel
Report was sent to the parties' counsel on June 9, 2005, and Applicant's Objections were filed on
June 24, 2005.
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The Applicant filed his Objections to the Medical Panel Report on June 24, 2005.
Petitioner claimed that work restrictions should be considered in lignt of the whole
person, and not solely the work activities related to the industrial accident. Secondly, the
Petitioner noted that the Social Security Administration had found the Petitioner to be totally
disabled and unable to engage in any gainful work activity as a result of his industrial accident.
While such finding is not binding upon the panel, there is not even any acknowledgment of such
an entitlement to Social Security Disability Benefits in the report.
More importantly, the Petitioner complained that there were no tests performed by the
panel, nor references to functional capacity reports, reported by the panel which suggests his
actual limitations with respect to sitting, walking, bending, lifting, etc., nor whether he could be
anticipated to perform these functions continuously over an 8 hour work day. It does not appear
that the panel referenced any residual functional capacity evalutations upon which it based its
opinion that he could perform light-to-moderate work.
Since both the Petitioner and the Respondent filed their objections to the medical panel
report, the burden then shifts to the commission or the employer, to sustain the report by oral
testimony, and when this is not done, the report should not be considered as evidence. Hackford
v. Industrial Commission, 11 Utah 2d 312, 358 P.2d 899, 1961).
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THE REQUIREMENTS OF SECTION
34A-2-401, UCA, and R 610-1-10(1) HAVE NOT BEEN
SHOWN TO HAVE BEEN MET BY THE ALJ
As quoted by the ALJ in her decision, for an injury to be compensable, the petitioner must
show by the evidence or otherwise, that the stress, strain or exertion required by his or her
occupation led to the resulting injury or disability. This relationship between the exertion and the
injury or disability has been found by the judge to exist.
Next, UCA, Section 34A-2-413 provides in relevant part:
(l)(a) In cases of permanent total disability resulting from an industrial accident or
occupational disease, the employee shall receive compensation as outlined in this
section.
(b) To establish entitlement to permanent total disability compensation, the employee
has the burden of proof to show by a preponderance of evidence that:
(i) the employee sustained a significant impairment or combination of
impairments as a result of the industrial accident or occupational disease that
gives rise to the permanent total disability entitlement; and
(ii) the employee is permanently totally disabled; and
(iii) the industrial accident or occupational disease was the direct cause of the
employee's permanent total disability;
( c ) To find an employee permanently totally disabled, the commission shall conclude
that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of impairments that limit the
employee's ability to do basic work activities;
(Hi) the industrial or occupationally caused impairment or combination of
impairments prevent the employee from performing the essential functions of
the work activities for which the employee has been qualified until the time of
the industrial accident or occupational disease that is the basis for the
employee's permanent total disability claim; and
(iv) the employee cannot perform other work reasonably available, taking into
consideration the employee's age, education, past work experience, medical
capacity, and residual functional capacity.
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R610-1-10(D) defines "other work reasonably available" for purposes of permanent total
disability as:
For purposes of this rule, the following standards and definitions apply:
1. Other work reasonably available: Subject to medical restrictions and other provisions
of the Act and rules, other work is reasonably available to a claimant if such work
meets the following criteria:
a. The work is either within the distance that a resident of the claimant's
community would consider to be a typical or acceptable commuting distance,
or is within the distance claimant was traveling to work prior to his or her
accident;
b. The work is regular, steady, and readily available; and
c. The work provides a gross income at least equivalent to:
(1) The current state average weekly wage, if at the time of the accident
the claimant was earning more than the state average weekly wage then
in effect; or
(2) The wage the claimant was earning at the time of the accident, if the
employee was earning less than the state average weekly wage then in
effect.
In reaching her decision, the ALJ did not follow the decision making requirements set out
in Section 34A-2-413 or R610-1-10(D).
For example, it was quite clear from the ALJ's written decision that the Petitioner
sustained a significant impairment as a result of his industrial accident. Further, the ALJ found
that the employment is not gainfully employed and has not been since shortly after the industrial
accident occurred, and has an impairment or combination of impairments which limit the
Petitioner from performing his basis pre-injury work activities. The ALJ, however, found the
Petitioner not permanently totally disabled. However, R610-1 -10(D) would suggest that to find
the Petitioner permanently totally disabled, she would need to go through an analytical process
where she finds other work reasonably available within an acceptable commuting distance, that is
steady, regular, and readily available, and which provides for income at least equal to the current
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equal to the current average weekly wage. This process was not done by the ALJ when making
a finding that he was not permanently totally disabled.
CONCLUSION
Petitioner is entitled to a ruling on the Objections to the Medical Panel Report prior to the
time the ALJ files its Findings of Fact, Conclusions of Law and Order.
There is adequate medical documentation in the Medical Exhibits to demonstrate the
limitations of the Petitioner which would disqualify him from gainful employment at this time.
The Medical Panel Report has insufficient information upon which to base its decision
with respect to the Petitioner's residual functional capacity of light-to-medium work.
The ALJ failed to properly go through the decision making analysis to find that Petitioner
was not permanently totally disabled.
The decision of the ALJ should be overturned and further hearings ordered relative to the
Medical Panel Report.
DATED this ^CJfeiy of November, 2005.

DAVID K. SMITH, ESQ.
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MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of Petitioner's MOTION FOR
REVEIW to Counsel for the Respondent, t h i s ^ ^ ^ day of November, 2005, addressed as
follows:
MARK R. SUMSION
RICHARDS, BRANDT, MILLER & NELSON
Attorneys at Law
50 South Main Street, 7th Floor
P.O. Box 2464
Salt Lake City, Utah 84110-2465
ADJUDICATION DIVISION
Labor Commission of Utah
Heber M. Wells Office Building
160 East 300 South
P.O. Box 146615
Salt Lake City, Utah 84114-6615

DAVID K. SMITH, ESQ.
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ORDER BY LABOR COMMISSION
AFFIRMING ALJ FINDINGS

UTAH LABOR COMMISSION
RICHARD D. PRICHARD,
Petitioner,
vs.

ORDER AFFIRMING
ALJ'S DECISION

KMART,

Case No. 03-0493

Respondent.

Richard D. Prichard asks the Utah Labor Commission to review Administrative Law Judge
Marlowe's denial of Mr. Prichard's claim for permanent total disability benefits under the Utah
Workers' Compensation Act ("the Act"; Title 34A, Chapter 2, Utah Code Annotated).
The Labor Commission exercises jurisdiction over this motion for review pursuant to Utah
Code Annotated § 63-46b-12 and § 34A-2-801(3).
BACKGROUND AND ISSUES PRESENTED
On June 7,2000, Mr. Prichard injured his back while working for K-Mart. K-Mart accepted
liability for the injury under the Utah Workers' Compensation Act and paid Mr. Prichard's medical
expenses, temporary disability compensation and permanent partial disability compensation. On
May 6, 2003, Mr. Prichard filed an application with the Commission to compel K-Mart to also pay
permanent total disability compensation.
Judge Marlowe held an evidentiary hearing on Mr. Prichard's claim and then appointed an
impartial medical panel to consider the medical aspects of the claim. After receiving the panel's
initial and supplemental reports, Judge Marlowe accepted the panel's findings and, relying on those
findings and other evidence of record, concluded that Mr. Prichard's circumstances did not meet the
Act's standards for a preliminary determination of permanent total disability.
In challenging Judge Marlowe's decision, Mr. Prichard argues that: 1) the medical panel did
not properly evaluate Mr. Prichard's residual functional capacity; and 2) Judge Marlowe did not
properly analyze Mr. Prichard's claim according to the requirements of § 34A-2-413(l) of the Act
and associated Commission rules.
FINDINGS OF FACT
The Commission adopts Judge Marlowe's findings of fact, as supplemented by the additional
findings included in this decision and summarized as follows.
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Mr. Prichard is 48 years old and currently lives in Florida. He has a bachelor's degree in
business management as well as retail sales management experience. He also has military
experience and training as an administrative specialist and librarian. At the time of the accident
which gives rise to this claim for permanent total disability compensation, K-Mart employed Mr.
Prichard as a manager.
On June 7, 2000, Mr. Prichard was involved in a lifting accident at K-Mart. As a result of
this accident, he suffered a herniated disc at the L4-5 level of his spine. He underwent surgery on
August 21,2000, and experienced some temporary improvement. However, the pain in his back and
legs returned. Since then, Mr. Prichard has received pain medication, physical therapy, steroid
injections and pain management training.
Mr. Prichard's back injury left him with a permanent 10% whole person impairment. He
cannot: 1) lift and carry more than 35 pounds; 2) lift and carry more than 18 pounds "frequently"; or
3) lift and carry more than 9 pounds "constantly". He is also restricted from bending, stooping,
squatting and climbing, and must be able to occasionally move from standing to sitting positions.
The Social Security Administration has found Mr. Prichard totally disabled and entitled to social
security total disability benefits.
Despite the physical problems and limitations that stem from Mr. Prichard's work-related
injury, his age, education, past work experience, and remaining medical and functional capacity
qualify him to perform other work that is reasonably available to him, both in Florida and in Utah.
Specifically, there are substantial numbers of available jobs in sales, retail and finance that are within
Mr. Prichard's physical abilities, and for which he is qualified by education, experience and training.
These positions appear to be relatively well-paying, with at least some offering annual salaries of
approximately $40,000.
DISCUSSION AND CONCLUSION OF LAW
As already noted, Mr. Prichard challenges Judge Marlowe's decision on two grounds. First,
he challenges the adequacy of the medical panel's evaluation. Next, he contends that Judge Marlowe
did not properly evaluate his claim under the governing provisions of the Utah Workers'
Compensation Act. These arguments are addressed below.
Adequacy of medical panel evaluation. Mr. Prichard argues that the medical panel's opinion
regarding his physical abilities is not supported by any functional capacity testing. Mr. Prichard also
argues that the panel did not explain the basis for its opinion. In considering these points, th^
Commission notes that the medical panel consisted of three respected experts in the fields of
orthopedics, neurology and psychiatry. These panelists reviewed Mr. Prichard's entire medical
history, including the reports and opinions of Mr. Prichard's own treating physicians. Finally, the
panelists personally examined Mr. Prichard. Based on all this information, and after consulting
appropriate professional guidelines for the evaluation of disability, the panel concluded that Mr.
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Prichard's abilities placed him in a "light-to-medium" classification, with the lifting restrictions set
forth in this decision's findings of fact. In light of the medical panel's expertise and its thorough
review of Mr. Prichard's case, the Commission finds the panel's opinion to be well-supported and
adequately explained.
The Commission also notes Mr. Prichard's argument that Judge Marlowe was obligated to
hold a hearing to consider the parties' objections to the panel's report. However, § 34A-2601(2)(f)(i) of the Act permits but does not require an ALJ to hold a hearing on such objections. In
other words, the statute grants the ALJ discretion to determine whether a medical panel hearing is
necessary. The Commission agrees with Judge Marlowe's judgment that no such hearing was
required in this case.
Application of Act to Mr. Prichard's claim. Mr. Prichard seeks a preliminary determination
by the Commission that he is permanently and totally disabled. Section 34 A-2-413(1 )(c)(iv) of the
Utah Workers' Compensation Act is the governing statute and provides as follows:
(c) To find an employee permanently totally disabled, the commission shall conclude
that:
(i) the employee is not gainfully employed;
(ii) the employee has an impairment or combination of impairments that limit the
employee's ability to do basic work activities;
(iii) the industrial . . . impairments prevent the employee from performing the
essential functions of the work activities for which the employee has been qualified
until the time of the industrial accident. . . ; and
(iv) the employee cannot perform other work reasonably available, taking into
consideration the employee's:
(A) age;
(B) education;
(C) past work experience;
(D) medical capacity;
(E) residual functional capacity.
Judge Marlowe determined that, although Mr. Prichard met the requirements of § 413(1 )(c)(i)
through (iii), he did not satisfy § 413(l)(c)(iv)'s requirement that he be unable to "perform other
work reasonably." Mr. Prichard now argues that Judge Marlowe failed to apply the analysis required
by § 413(l)(c)(iv) and the Commission's Rule R612-1-10.D.
Rule 612-1-1 O.D.I identifies the subsidiary facts that will be considered in determining
whether "other work is reasonably available" to an injured worker, as follows:
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1. Other work reasonably available: Subject to medical restrictions and other
provisions of the Act and rules, other work is reasonably available to a claimant if
such work meets the following criteria:
a. The work is either within the distance that a resident of the claimant's community
would consider to be a typical or acceptable commuting distance, or is within the
distance the claimant was traveling to work prior to his or her accident;
b. The work is regular, steady, and readily available; and
c. The work provides a gross income at least equivalent to:
(1) The current state average weekly wage, if at the time of the accident the claimant
was earning more than the state average weekly wage then in effect; or
(2) The wage the claimant was earning at the time of the accident, if the employee
was earning less than the state average weekly wage then in effect.
The Commission agrees with Mr. Prichard's assertion that Judge Marlowe's decision does
not identify or evaluate the "other work" that may be available for Mr. Prichard. The Commission
has therefore addressed that issue by including additional findings of fact in this decision. As noted
in those supplemental findings, the evidentiary record establishes that work is available to Mr.
Prichard that is within his medical and functional abilities, is reasonably close to his current
residence and his former work location in Utah, and pays a sufficient wage. This work is also
consistent with Mr. Prichard's education, training and experience. With these additional facts, the
Commission concurs with Judge Marlowe's ultimate determination that Mr. Prichard has not met his
burden of proving that he cannot perform other work reasonably available to him, as required by §
34A-2-413(l)(c)(iv). Consequently, Mr. Prichard is not entitled to a preliminary finding of
permanent total disability.
ORDER
The Commission affirms Judge Marlowe's decision. It is so ordered.
Dated this 31

day of October, 2007.

Sherrie Hayashi
Utah Labor Commissioner

IMPORTANT! NOTICE OF APPEAL RIGHTS FOLLOWS ON NEXT PAGE.
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NOTICE OF APPEAL RIGHTS
Any party may ask the Labor Commission to reconsider this Order. Any such request for
reconsideration must be received by the Labor Commission within 20 days of the date of this order.
Alternatively, any party may appeal this order to the Utah Court of Appeals by filing a petition for
review with the court. Any such petition for review must be received by the court within 30 days of
the date of this order.
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Marlowe's Findings of Fact, as supplemented by Additional Findings, and found that the
Petitioner/Appellant was capable of performing "light-to-medium" work, with certain work
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restrictions.
The Petitioner/Appellant sought a preliminary findings by the Commission that he was
permanently and totally disabled.
The Administrative Law Judge found that although Mr. Prichard met the requirements of
Section 413(l)(c)(I) through (iii), he did not satisfy Section 413(l)(c)(iv) requirement that he was
unable to "perform other work reasonably." available.
The Petitioner appeals the entirety of the Commissioner's Order Affirming ALJ's
Decision.
DATED this \ ^day of November, 2007.
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